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INTRODUCTION

USCIS recently “clarified” for the arts communi-
ty which organizations may petition for foreign per-
formers under the O and P visa categories." A Fact
Sheet explains that USCIS has received inquiries
regarding cases involving performances with mul-
tiple employers, and clarifies that the regulations
only allow O and P petitions to be filed by a U.S.
employer, a U.S. agent, or a foreign employer
through a U.S. agent. The Fact Sheet goes on to
explain that an employer may not file a petition on
behalf of other employers without being “in business
as an agent.” Far from clarifying the issue, however,
the agency has obscured from view a very important
part of the regulations; the sponsoring organization.
Arts groups that sponsor extraordinary talent to per-
form before U.S. audiences are well advised to re-
view whether they should be treated as sponsoring
organizations that do not directly employ perfor-
mers, thereby allowing such sponsors to file one pe-
tition for all U.S. performances.

SPONSORING ORGANIZATION

The USCIS Fact Sheet incorrectly states that the
regulations at 8 C.F.R. 214.2(0)(2)(i) (governing O
petitions) and 8 C.F.R. 214.2(p)(2)(i) (governing P
petitions) allows O and P petitions to be filed only
by a U.S. employer, a U.S. agent, or a foreign em-
ployer through a U.S. agent. While those are the
three categories listed for O petitions, the require-
ment that the petitioner must be “in business as an
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agent” has been questioned.” What is most striking
about the Fact Sheet, however, is that the regulations
governing the filing of P petitions also provide that a
performer may be authorized to come perform ser-
vices for a “sponsor.” The regulations provide that
the “employer or sponsor must file a petition,” so it
is notable that the USCIS Fact Sheet omitted this
important regulatory provision. Additionally, the
regulations also provide:

“A P-1 petition for an athlete or entertain-
ment group shall be filed by a United States
employer, a United States sponsoring organi-
zation, a United States agent, or a foreign
employer through a United States agent.”

The regulations, therefore, clearly contemplate
that a sponsor may file a petition. The claim in the
Fact Sheet that P petitions may be filed only by em-
ployers or those in business as agents is unsup-
ported. What is a sponsor? That term is defined in
the regulations this way:

Sponsor means an established organization in
the United States which will not directly em-
ploy a P-1, P-2, or P-3 alien but will assume
responsibility for the accuracy of the terms
and conditions specified in the petition.’®

The regulations provide for an arts organization
to act as a sponsor of P performers provided they
assume responsibility for the petition. The most
common situation involving this type of sponsorship
is an arts organization which will be one of several
organizations to sponsor a foreign group for a series
of festivals. In such a case, the established arts or-
ganizations agree on which organization will be the
petition sponsor for the other organizations.
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Taking the example from the USCIS Fact Sheet,
if Sponsor A files a petition for a beneficiary it will
be sponsoring, and submits an itinerary that includes
performances for the beneficiary with other sponsors
B and C, at different times, and at different venues,
then USCIS should approve the petition for Sponsor
A for those different times and venues. Sponsoring
organizations generally do not create employer-
employee relationships with performers for short
performances, but rather enter into performance
agreements.

This type of relationship is explicitly recognized
in the regulations which do not require a direct em-
ployment relationship. An established arts organiza-
tion may therefore file one petition for P performers
who will perform at different venues provided the
sponsor will assume responsibility for the accuracy
of the terms and conditions specified in the petition.’

While the regulations contemplate that sponsor-
ing organizations may file petitions for P perfor-
mers, the statute is even more generous. Specifical-
ly INA Sec. 214(c)(4)(C) states,

A person may petition the Attorney General
for classification of an alien as a nonimmi-
grant under section 101(a)(15)(P).

In promulgating regulations relating to P peti-
tions, the agency was within its authority to allow a
variety of legal “persons” to file petitions, including
employers, agents and sponsoring organizations.

PUBLIC POLICY AND COMMON SENSE

When faced with construing statutes enacted by
Congress, an agency has a duty to create rules that
honor the spirit and intent of the law. Instead of
making a common sense rule that facilitates arts pre-
senters in their efforts to bring international talent to
American audiences, however, the agency chose to
create artificial and needless barriers. In tough fi-
nancial times, arts presenters are among the hardest
hit. Charitable giving is down across the board, and
particularly in the area of the arts. Now is not the
time for the immigration service to make sponsor-
ship of foreign arts groups more difficult.

It is neither practical nor efficient for a non-profit
arts organization to spend many thousands of dollars
in attorneys fees and filing fees for a performance
that may span only a few days on a multi-venue

78 C.F.R.214.2(p)(3).

tour. Many organizations share the costs of bringing
foreign talent to the United States for the benefit of
our local communities. In a time when World con-
flict threatens to open chasms between peoples and
cultures, arts organizations are bridging the gaps
with new and exciting work that expands thinking.
Foreign artists bring new ideas to our shores, and it
is imperative that we welcome them and support the
organizations that sponsor their work.

The good news, however, is that the Fact Sheet is
not the law. It does not have the force of the statute,
nor is it a regulation issued after notice and com-
ment that may require courts to defer. The Fact
Sheet is merely an illusion, created by the would-be
magicians of our government. Now that the show is
over, perhaps the smoke will simply blow away.
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